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Long and Foster offered associates the ability to use its 

internet site and a company email address, however, associates 

were permitted to use third party websites instead, and many did. 

Brouwer Dep. 31. 

Although Long and Foster retained some control over the 

working conditions of its associates, much of which was mandated 

by state law, its associates retained substantial authority to 

conduct their sales activities - to choose their work hours, to 

select their clients, to generate their listings, to display 

their properties, to advertise their services, and to close 

deals.' Long and Foster reviewed their contracts to ensure 

compliance with state law and company policies, but it had almost 

no involvement in the day-to-day work of its salespersons. 

Plaintiffs' repeated hypotheticals about how Long and Foster 

might revise its policies in the future to demand greater control 

over its salespersons are unhelpful. Although the Long and 

Foster policy manual was subject to revision at any time, the 

Court must examine the policies and practices in existence at the 

time of the accident. See Coker, 63 S.E.2d at 16 (UThe answer, 

as we shall see, is to be found bY ascertaining which one had the 

power of control over Minggia at the time of the accident. U 
) 

60f particular note, "associates are free to farm any area 
they wish. u PM 28. If it had the "power to control" its 
associates' affairs, as plaintiffs contend, one would expect a 
more centralized effort by Long and Foster to coordinate its 
associates' efforts. 
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(emphasis added). 

Plaintiffs' other citations to Long and Foster policies in
 

effect at the time of the accident are not persuasive. Those
 l 
policies are, at best, tangential to the wo~k of a salesperson or I

i, 

are taken out of context. For example, plaintiffs repeatedly 

highlight company policies that prohibited associates from 

conducting real estate business for another broker and required 

them to identify ftLong and Foster" in advertisements. As 
'1 

discussed above, Virginia law requires salespersons to affiliate 

with a licensed broker when conducting their affairs and identify 

that affiliation. These Long and Foster policies simply define 

who Ebbets can work for, but say nothing about the time, place, 

and manner in which he conducts his business. with respect to 

the advertising policies, there is no evidence in the record to 

show that Long and Foster ever exercised any control beyond 

ensuring that its name and logo were properly displayed. 

Plaintiffs also argue that Lopg and Foster required its 

associates to carry errors and omissions insurance and auto 

insurance, to dress appropriately, and to not use alcohol or 

drugs in the work place. The Court does not find that these 

policies materially constrain the manner in which an agent 

conducts his business other than to impose minimum standards of 

conduct that are generally accepted in any professional 
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environment, not unique to the real estate £ield. 7 

Plaintiffs also emphasize that salespersons were expected or 

instructed to use stock forms when drafting their listing and 

sales contracts. Again, plaintiffs fail to explain how, through 

these forms, Long and Foster controlled its associates' 

activities. The forms provided boilerplate language, designed to 

ensure that the contract complied with applicable laws and 

contained all the essential terms of a contract. It is 

undisputed that agents retained authority to insert modifications 

or contingencies. See Nash Dep. 121. 

Finally, at oral argument and in his brief, counsel for 

Doerte Hesse recited a long list of Long and Foster policies 

relating to its salespersons I use of the company-provided office, 

phones, copiers, computers, etc., which require, for example, the 

salesperson to document his presence after normal business hours, 

turn off the lights upon leaving the office, accurately transfer 

·phone calls, avoid parking in spots frequented by customers, and 

limit personal phone calls. Counsel also emphasized Long and 

Foster's right to monitor associates' emails and internet 

'In a similar vein, plaintiffs"highlight Long and Foster's
 
policy of preventing telephone solicitations before 8 a.m. or
 
after 9 p.m., prohibiting the use of automatic dialing systems,
 
and requiring each office to maintain a ~Do Not Cal~n list. ~
 

PM 16. These policies were enacted to comply with the basic
 
requirements of the Telephone Consumer Protection Act l see 47
 
U.S.C. § 227, and do not materially constrain the work of a
 
salesperson.
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Ebbets's liability! to be scheduled in th~ ne~r future. ; 
..__._ _--_.-._--_._-_ - "_. - _. _ _.. '. .. .. -"'--' _..... .. . . _..-_. _ -.._----_._-_ .. _.---_._--_.------_.._._---- -------_._--_.._- -j 

The Clerk is directed to forward copies of this Order and 

the accompanying Memorandum Opinion to counsel of record. 
. "1:!1. 

Bntered this ~ day of December, 2007. 

lS/~ 
Alexandria, Virginia 


