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created by ... a statement purporting to be merely opinion or commendation of the 

information or informational rights." Va. Code Ann. § 59.l-504.2(b)(3). Plaintiffs 

contend that the promise of a "user-friendly" computer system was part ofthe basis of the 

bargain and created an express warranty. The commentary to UCITA makes clear that 

courts should "draw on extensive case law distinguishing express warranties from puffing 

and from other unenforceable statements, representations, or promises" when determining 

whether a statement creates an express warranty under the statute. Official Comment, Va. 

Code Ann. § 59.1-504.2(b). 

The issue, as framed by the Official Comment, "is whether statements of the 

licensor to the licensee have in the circumstances and in objective judgment become part 

of the basic deal." [d. The Court finds that a guarantee by Costech that the product 

would be "user-friendly" or "easy to use" did not create an express warranty. These 

statements were puffing, or sales talk, and did not form a legitimate basis of the bargain. 

In drawing this conclusion, the Court looks to a substantial body of Virginia case law, 

such as Tate, 257 Va. at 84, that holds puffing is not actionable, as well as the common 

sense notion that whether a given computer program is "user-friendly" is so subjective as 

to be nearly indeterminable by the Court. 

Additionally, assuming arguendo that an explicit warranty was created by 

Costech's statements, the statute of limitations for breach of warranty has lapsed. UCITA 

provides a four-year statute of limitations from the date the action accrues. Va. Code 
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Ann. § 59.1-508.5(a). The action accrues whenaccess to the computer information or 

program occurs. Va. Code Ann. § 59.1-508.5(c). Plaintiffs' Complaint indicates that the 

purportedlyactionable statements regarding ease of use were made by Costechat the time 

ofcontracting in September2002. The program was in use by Plaintiffs as of November 

2002. Plaintiffs had until November 2006 to bring this action, but instead delayeduntil 

July 2007. Accordingly, this claim is time-barred and Count VI wiJI be dismissed. 

H.	 Breacb of ImpUed Warranty under Virginia UCITA (Count VII) 

The next front in Plaintiffs' multi-layered assault on Costech and its officers is a 

claim that Costechbreached an impliedwarranty of fitness fer a particular purpose. See 

Va. Code Ann. § 59.1~504.5(b)(l). As best as the Court can determine from the 

pleadings, Plaintiffsbelieve that theyconveyed their requirements for a computer-based 

driver educationprogram to Costech, creatingan implied warranty of fitness for a 

particular purpose that was breached by Costechwhen it delivered a product that was not 

easy to use. The Court finds, for the reasons laid out in Subsection G above, that no 

implied warrantywas created by the events alleged by Plaintiffs, and the action is further 

barred by the applicable statute oflimitations. 

I.	 Breach of Implied Warranty ofMercbantability under Virginia UCITA 
(Count VIII) 

Wigand and VADETS's next theory of recoveryinvolves labeling Costech's acts 

as a breach ofan implied warranty of merchantability, DefTA does require goods to be 

fit for their ordinaryuse, but provides a cause ofaction only to the product's "end user." 
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Va. Code Ann. § 59.1-504.39(a)(I). In transactions between supplier and distributor, 

however, UCITA only provides a warranty for the packaging and labeling ofa computer 

product. Va, Code Ann. § 59.I-504.3(a)(2)(A). Plaintiffs concede in their reply brief that 

they have misconstrued the statute and are not entitled to the relief requested. Count VIII 

will be dismissed. 

J. Violation of the Consumer Protection Act (Count IX) 

The final count in Plaintiffs' Complaint alleges that Defendants engaged in a 

deceptive practice in connection with a consumer transaction as prohibited by Va, Code 

Ann. § 59.1-204. The basis of this claim is the same statement that forms the centerpiece 

ofWigand and VADETS's state law claims, namely that Costech promised to deliver a 

user-friendly system but did not carry out this promise. Plaintiffs' reliance on the 

Virginia Consumer Protection Act ("YCPA") fails on at least two grounds. 

The VCPA forbids ''using any ... deception, fraud, false pretense, false promise, 

or misrepresentation in connection with a consumer transaction." Va, Code Ann. § 59.1­

204. The statute defines a consumer transaction as a sale ofgoods or services "to be 

used primarily for personal, family, or household purposes." Va. Code Ann. § S9.1-198. 

Plaintiffs attempt to invoke the statute in a transaction that is decidedly not ofa consumer 

nature, but rather a commercial contract between two sophisticated entities. Additionally, 

as the Court has exhaustively discussed above, the Costech statements were, as a matter 

of law, mere puffing. Plaintiffs cannot recover for them as misrepresentations under the 
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vepA any more than under their theory ofcommon law fraud or implied and explicit 

warranties. This claim fails for the same reason. 

IV. Conclusion 

For the reasons stated above, Defendants' motions to dismiss are granted. The 

copyright infringementclaim against Defendants Costech, Raglione, and Skulrnoski 

survives. An appropriate Order will accompanythis Memorandum Opinion. 

-trt: lsI 
Henry E. Hudson 
United States District Judge 

Date: :r_~ q 200' 
Richmond.VA ' 
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