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intends to appeal that claim construction and application, does not make a case exceptional"). 

This Court agrees with T&BPS, however, what POI fails to explain why it continued to pursue 

an infringement claim in this Court instead of seeking a final order so that it could appeal this 

Court's claim construction. Instead, POI needlessly prolonged this litigation for an additional 

five months. POI's continued pursuit ofbaseless claims that had no chance ofsuccess, combined 

with it's inability to provide a good-faith basis excusing this conduct, presents clear and 

convincing evidence to the Court that this case is "exceptional" and that awarding attorney's fees 

is appropriate. See nCube Corp. v. Seachange Int 'I, Inc., 436 F.3d 1317, 1325 (Fed. Cir. 2006) 

(upholding the district court's conclusion that a case was "exceptional" because the party's 

infringement claim was "not close" and there was no good-faith belief excusing its conduct); 

Phonometries, Inc., 350 F.3d at 1246 (affirming a finding ofexceptionality when the party 

pursued an infringement claim that was baseless due to a prior claim construction by the court). 

POI's representations to the Court during oral argument are equaUy disturbing. PDI 

represented to the Court that its pre-existing expert report supported its position and justified 

further pursuing its infringement claim following the Court's claim construction.' The expert 

report submitted by PDI, even construed liberally in it's favor, did not provide any good-faith 

basis for continued litigation. POI then provided a new expert opinion, dated January 28,2008, 

2 The precise exchange was as follows: 
COURT: Do you have any expert or any evidence whatsoever that supports your 
theory? 
PDI: We have an expert report that was delivered within the deadlines ... 
COURT: Does your expert opine that this was a circuit? 
PDI: ... [Yjes, I believe he opined that it was a circuit board, Your Honor. 
COURT: Are you sure ofthat? I'd like to take a look at that report. 
POI: Yes, Your Honor. 

(Hr'g Tr. at 12:3-19, Jan. 24,2008). 
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four days after PDI's in-court representation.' The new opinion offered tenuous and shallow 

belated support for PDI's theory and cannot justify PDI's conduct after August 13,2007. This 

opinion was filed long after the discovery cut-off. In the final analysis, PDI had no evidence of 

infringement other than the inventor's steadfast refusal to accept the Court's ruling. 

Defendant's actions support the conclusion that this case is exceptional and that 

awarding attorney's fees is appropriate. See Brooks Furniture Mfg., Inc., 393 F.3d at 1384 

(indicating that an expert opinion obtained for "cosmetic" purposes supports the conclusion that 

a party's conduct is unreasonable and indicates bad faith); Brasseler, U.S.A. I, L.P. v. Stryker 

Sales Corp., 267 F.3d 1370, 1380 (Fed. Cir. 2001) (noting that "[l]itigation misconduct and 

unprofessional behavior are relevant to the award of attorney's fees, and may suffice, by 

themselves, to make a case exceptional") (citing Sensonics, Inc. v. Aerosonic Corp., 81 F.3d 

1566, 1574 (Fed. Cir. 1996». 

III. Conclusion 

PDI's actions throughout the course of this case indicate, by clear and convincing 

evidence, a vexatious, manifestly unreasonable, and disturbing litigation strategy. The Court 

finds that this case is "exceptional" and that an award of attorney's fees is warranted. 

Accordingly, the Court will grant T&BPS's Motion to Declare this an Exceptional Case. 

T&BPS will have one week to submit an itemized memorandum of relevant attorney's fees. POI 

will have one week to respond. The Court is aware of the pending motion to dismiss the 

remainder of the declaratory judgment action in this case and will rule on that motion after the 

3 It is worth noting that this Court originally requested PDI's response on January 28, the 
date of this expert opinion, but upon PDI's representations, granted them a two-day extension. 
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issue ofattorney's fees has been resolved. 

An appropriate Order will accompany this Memorandum Opinion. 

Jik:_~/s/!:!!......- _ 
Henry E. Hudson 
United States District Judge 

Date:--\-&.~.i',..2001' 
Richmond, VA 
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IN THE UNITED STATES DISTRICT COURT
 
FOR THE EASTERN DISTRICT OF VIRGINIA
 

Richmond Division
 

THOMAS & BETTS POWER ) 
SOLUTIONS, L.L.C., formerly ) 
DANAHER POWER SOLUTIONS, L.L.C., ) 

) 
Plaintiff, ) 

) Civil Action No. 3:07CV167-HEH 
v. ) 

) 
POWER DISTRIBUTION, INC., ) 

) 
Defendant. ) 

ORDER 
(Granting Plaintiff's Motion to Declare this an Exceptional Case) 

In accordance with the accompanying Memorandum Opinion, Plaintiffs Motion to 

Declare this an Exceptional Case is GRANTED. Plaintiffwill have five (5) days to submit an 

itemized memorandum ofrelevant attorney's fees following the entry ofthis Order. Defendant 

will have five (5) days to respond. 

The Clerk is directed to send a copy of the Memorandum Opinion and this Order to all 

counsel of record. 

It is SO ORDERED. 

~_~/S:::../ _ 

Henry E. Hudson 
United States District Judge 

~ 

Date: \"c.~2.0o p 
Richmond, VA 
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