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four days after PDI’s in-court representation.” The new opinion offered tenuous and shallow
belated support for PDI’s theory and cannot justify PDI’s conduct after August 13, 2007. This
opinion was filed long after the discovery cut-off. In the final analysis, PDI had no evidence of
infringement other than the inventor’s steadfast refusal to accept the Court’s ruling.

Defendant’s actions support the conclusion that this case is exceptional and that
awarding attomey’s fees is appropriate. See Brooks Furniture Mfg., Inc., 393 F.3d at 1384
(indicating that an expert opinion obtained for “cosmetic” purposes supports the conclusion that
a party’s conduct is unreasonable and indicates bad faith); Brasseler, U.S.A. I, L.P. v. Stryker
Sales Corp., 267 F.3d 1370, 1380 (Fed. Cir. 2001) (noting that “[1]itigation misconduct and
unprofessional behavior are relevant to the award of attorney’s fees, and may suffice, by
themselves, to make a case exceptional”) (citing Sensonics, Inc. v. Aerosonic Corp., 81 F.3d
1566, 1574 (Fed. Cir. 1996)).

III. Conclusion

PDI’s actions throughout the course of this case indicate, by clear and convincing
evidence, a vexatious, manifestly unreasonable, and disturbing litigation strategy. The Court
finds that this case is “exceptional” and that an award of attorney’s fees is warranted.

Accordingly, the Court will grant T&BPS’s Motion to Declare this an Exceptional Case.
T&BPS will have one week to submit an itemized memorandum of relevant attorney’s fees. PDI
will have one week to respond. The Court is aware of the pending motion to dismiss the

remainder of the declaratory judgment action in this case and will rule on that motion after the

3 It is worth noting that this Court originally requested PDI’s response on January 28, the
date of this expert opinion, but upon PDI’s representations, granted them a two-day extension.
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issue of attorney’s fees has been resolved.

An appropriate Order will accompany this Memorandum Opinion.

/s/

Henry E. Hudson
United States District Judge

Date: —E‘,h ?,QQOQ

Richmond, VA
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

Richmond Division

THOMAS & BETTS POWER )
SOLUTIONS, L.L.C., formerly )
DANAHER POWER SOLUTIONS, L.L.C., )
)
Plaintiff, )

) Civil Action No. 3:07CV167-HEH
v. )
)
POWER DISTRIBUTION, INC., )
)
Defendant. )

=

ORDE
(Granting Plaintiff’s Motion to Declare this an Exceptional Case)

In accordance with the accompanying Memorandum Opinion, Plaintiff’s Motion to
Declare this an Exceptional Case is GRANTED. Plaintiff will have five (5) days to submit an
itemized memorandum of relevant attorney’s fees following the entry of this Order. Defendant
will have five (5) days to respond.

The Clerk is directed to send a copy of the Memorandum Opinion and this Order to all

counsel of record.

It is SO ORDERED.
/sl
Henry E. Hudson
. United States District Judge
Date: E%Zﬁ o¥

Richmond, VA



