


possessed valid federal operating authority, because the theory of negligent hiring of an
independent contractor applies only where the contractor is involved in hazardous activity or
performing a task with an increased risk of harm to others. The court has previously found that a
defendant may be liable in Virginia for his failure to exercise reasonable care in the selection of a
competent and careful independent contractor to do any work which will involve a risk of

physical harm unless it is skillfully and carefully done. See Philip Morris v. Emerson, 235 Va.

380, 399 (1988); Restatement (Second) of Torts § 411. The court notes that the defendant’s
motion fails to raise any new issues for the court’s consideration regarding the applicability of a
claim for negligent hiring of an independent contractor to the facts of this case. Therefore, for
the reasons previously set forth in its June 10, 2008 Memorandum Opinion, and after careful
consideration of the parties’ arguments on this topic, the court declines to depart from its prior
holding. Defendant’s motion for judgment as a matter of law on this ground will be denied.
Robinson also argues that the jury instructions should have directed the jury to consider
(1) what others in the freight brokerage industry were doing regarding the investigation of
carriers, and (2) the “primacy” of the federal government in regulating interstate trucking safety.
As the plaintiff notes, however, neither party introduced any significant evidence at trial with
regard to what others in the industry were doing when selecting carriers outside of vague, non-
specific comments by defendant’s expert and representatives. Furthermore, the court believes
that the instructions, as given, fairly instructed the jury on the relevant legal principles in light of
the evidence before the jury. See S. Atl. Ltd. P'ship of Tenn. v. Riese, 284 F.3d 518, 530 (4th
Cir. 2002) (“Instructions are adequate if ‘construed as a whole, and in light of the whole record,

[they] adequately [inform] the jury of the controlling legal principles without misleading or



confusing the jury to the prejudice of the objecting party.’”) (quoting Spell v. McDaniel, 824
F.2d 1380, 1395 (4th Cir. 1987)). Therefore, for all of the foregoing reasons, the defendant’s
motion for judgment as a matter of law will be denied.

IL. Motion for a New Trial

A court may grant a party’s motion for a new trial under Federal Rule of Civil Procedure
59(a) if (1) the verdict is against the clear weight of the evidence, or (2) is based upon evidence
which is false, or (3) will result in a miscarriage of justice, even though there may be substantial

evidence which would prevent the direction of a verdict. Cline v. Wal-Mart Stores, Inc., 144

F.3d 294, 301 (4™ Cir. 1998). When considering a motion for a new trial, the court is permitted
to “weigh the evidence and consider the credibility of witnesses.” Id.

In this case, Robinson contends that it is entitled to a new trial, as an alternative to
judgment as a matter of law, because the verdict was against the clear weight of the evidence on
the issue of proximate cause. The court declines to exercise its discretion to disturb the jury’s
verdict and order a new trial in this case. Although, as previously stated, the court is constrained
to agree that the plaintiff’s evidence supporting the element of proximate cause was not
overwhelming, it was nevertheless sufficient to support the jury’s verdict. While it is possible to
speculate as to other causes for the accident, the evidence adduced at trial, as indicated above,
does support the notion that Arciszewski, the individual hired by AKJ to haul the subject load,
was both inexperienced and incompetent and that her lack of competence as a driver was a
significant contributing factor to the accident without which the head-on collision with the
plaintiff’s tractor-trailer would not have ensued. As previously stated, the evidence also supports

a finding that AKJ had a propensity to hire incompetent drivers and that Robinson could have
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V. ORDER

C.H. ROBINSON WORLDWIDE, INC., By: Hon. Glen E. Conrad

United States District Judge

Defendant.

For the reasons set forth in the accompanying Memorandum Opinion, it is hereby
ORDERED
that the defendant’s motion for judgment as a matter of law or, alternatively, for a new trial shall
be and hereby is DENIED.
The Clerk is hereby directed to send certified copies of this order to all counsel of record.

ENTER: This —H day of July, 2008.

Gyree Conens

United States District Judge




