


who have, or appear to have, substantial responsibility for or control over

the conduct of government affairs. ... Where a position in government

has such apparent importance that the public has an independent interest
in the qualifications and performance of the person who holds it . . . the

New York Times malice standards apply. Rosenblatt v Baer at pages

85-87

As an aside, this case was remanded for retrial applying the New York
Times rule noting that “at the least . . . a substantial argument” could be made
that Baer was a public official. Rosenblatt v Baer page 87.

The last case of what can be termed a four part look at the issue (see also
Rosenbloom v Metromedia, Inc., 403 U.S. 29 (1971) which is reversed by
Gertz) is Gertz v Rober Welch, Inc., 418 U.S. 323 (1974)

Gertz, while an important case, does nothing to add to the definition of a
public official. Generally Gertz is cited for the limitation it places upon the New
York Times rule:

The New York Times standard defines the level of constitution
protection appropriate to the context of defamation of a public person . ..
we conclude that the state interest in compensating injury to the reputation
of private individuals requires that a different rule should obtain with
respect to them. Gertz v Rober Welch, Inc. pages 342-343
(For a thorough discussion of the current Virginia rule as it relates to

private persons see The Gazette v Harris, 229 Va. 1 (1985) which applies the
various supreme court cases to Virginia law.)

Can we then come to the conclusion that Ydoyaga is a public official for
the purpose of this case. While there appears to be no Virginia case law and
keeping in mind the Rosenblatt admonition against a state definition, we

nonetheless must decide.

From Rosenblatt we may gleen several factors to consider:



1) there is no rule that establishes a bright line threshold
below which one cannot go.

2) a “public official” must have or appear to have substantial
responsibility or control over governmental affairs.

3) The public has an independent interest in how a given
person performs his duties.

4) There must be a relationship between the alleged

defamation and his position.

Individuals who have the power to control and award the expenditure of
the public purse have been addressed on at least two occasions.

Rusach v. Harska et al, 470 F. Supp 285 (M.D. Pa. 1978) was a
defamation action by a plaintiff who was a “Supervisory Contract Negotiator” for
the navy. The issue of whether he was a “public official” was raised on summary
judgment. Citing Rosenblatt the trial judge made several telling observations

about the position held by Rusach:

1) he held a position of public trust.

2) he held authority to bind the government by awarding
contracts and thus spending taxpayers’ money.

3) that the public has a high degree of interest in his

performance and his qualifications.

Considering all of these issues the Rusach court found “He is, therefore, a
public official and since the defamatory remarks dealt with his performance as
such an official the New York Times malice standard must be applied.” At page
299

Ferguson v Union City Daily Messenger, 20 Med. L. Reptr 2159 (Tenn.
1992) where trial court found a county purchasing agent a public official because
of his control of the public purse.

While the defendants direct the court to other cases where relatively minor
employees have been held to be public officials the court need only apply the

Rosenblatt test to find Ydoyaga a “public official’. As the navy’s “Director of



Contracting for the Southeast RMC” Ydoyaga had almost unbridled authority to
spend millions of dollars of navy money. He also had considerable authority to
determine who received and who did not receive government contracts. The
alleged defamatory statements accused him of improprieties in the performance
of his duties, which arguably caused harm to both the government and the public
contractors and their employees. Improper performance of governmental
functions that involve significant issues is something that would create a question
that the public has a significant interest in.

Therefore the court grants the defendant’s motion for partial summary
judgment and finds that the plaintiff Richard Ydoyaga was a public official during
the times the cése before the court arose and is therefore subject to the New
York Times v Sullivan actual malice rule.

Counsel shall prepare an order in compliance with this memorandum
opinion.

Very truly yours,

Dean W. Sword, Jr., Judge
Portsmouth Circuit Court
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